GOVERNMENT OF THE DI STRICT OF COLUMBI A
ZONI NG COWM SSI ON

* * * * *

REGULAR MEETI NG
1145t h MEETI NG SESSI ON (3rd of 2003)

* * * * *
Monday

March 10, 2003

* * * * *

The Regul ar Meeting of the District of Col unbia
Zoni ng Commi ssi on convened at 1:30 p.m in Room 220
Sout h, 441 4th Street, N.W, Washington, D.C. 20001,
Carol J. Mtten, Chairperson, presiding.

ZONI NG COW SSI ON MEMBERS PRESENT:

CAROL J. M TTEN Chai r per son
ANTHONY J. HOOD Vi ce Chai r per son
JAMES H. HANNAHAM Conmi ssi oner
PETER G MNAY Conmi ssi oner
JOHN G PARSONS Conmi ssi oner
ZONI NG COW SSI ON STAFF PRESENT:
ALBERTO BASTI DA Secretary
SHARON SANCHEZ O fice of Zoning
OFFI CE OF PLANNI NG STAFF PRESENT:
ELLEN MCCARTHY Deputy Director
STEVEN COCHRAN Ofice of Planning
STEPHEN MORDFI N Ofice of Planning

JENNI FER STEI NGASSER O fice of Pl anning

D. C. OFFI CE OF CORPORATI ON COUNSEL:
ALAN BERGSTEI N, ESQ
COREY BUFFO, ESQ

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




A-GE-NDA

Action on M nutes

Novenber 18, 2002 Public Meeting Mnutes.....
Decenber 9, 2002 Public Meeting Mnutes......
January 13, 2003 Public Meeting Mnutes......

St at us Report
O fice of Planning Monthly Status Report
Ellen McCarthy.........................

Hearing Action
Z.C. Case No. 03-09 (Expand Section 217)
Jennifer Steingasser.............

Z.C. Case No. 03-10 (Public Libraries Matter-
Ri ght)

Ellen McCarthy...................

Stephen Mordfin..................

Proposed Action
Z.C. Case No.02-46 (3200 Benning Road, N E.).

Z.C. Case No. 02-17 (5401 Western Avenue)....

Fi nal Action
Z.C. Case No. 01-22NMA (North Capitol Mp
Amendnent - Square 3584)...............

Z.C. Case No. 02-26 (Wellness Center)........

Z.C. Case No. 02-19 (Forest Hills Tree and
Slope Overlay) ........ .. ...

Z.C. Case No. 01-31TE 98-17F/ 95-16P (Fl orida
Rock) . ... .

Report of the Secretary
Secretary Bastida......................

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROCEEDI-NGS
1:43 p. m

CHAI RPERSON M TTEN:  Good aft ernoon,
| adi es and gentlenmen. This is the regular nonthly
nmeeting of the Zoning Conm ssion of the District of
Col unmbi a for Monday, March 10, 2003. M nane is
Carol Mtten, and joining nme this afternoon is Vice
Chai rman Ant hony Hood and Conmi ssioners Peter My,
Janmes Hannaham and John Parsons.

Qur neeting agenda is available to you on
the tabl e near the door, and I would just rem nd
folks to shut off all beepers and cell phones, so
that you don't disturb the neeting, and I would al so
rem nd fol ks that we do not take public testinony
unless invited by the Comm ssion to cone forward.

So, M. Bastida, do we have any
prelimnary matters?

SECRETARY BASTI DA: No, Madam Chai r man,
the staff has no prelimnary matters. Thank you.

CHAI RPERSON M TTEN:  Thank you. And we
have the neeting mnutes that we had a few weeks ago,
and we were sort of running out of time in our
February neeting, so | would just take up the m nutes
of our Novenber 18, 2002 neeting and ask if there are

any additions or corrections?
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| have a few editorial changes that 1']
subnmit to staff, but | don't have anything
substantive, and | woul d nove approval of the
Novenber 18, 2002 m nutes.

VI CE CHAI R HOOD:  Second.

CHAI RPERSON M TTEN:  Any di scussion? Al
those in favor, please, say aye. Aye.

VI CE CHAI R HOOD: Aye.

COW SSI ONER HANNAHAM  Aye.

COW SSI ONER MAY:  Aye.

COW SSI ONER PARSONS:  Aye.

CHAI RPERSON M TTEN: Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: The staff would record the
vote 5to 0 to 0, Conm ssioner Mtten noving,
Commi ssi oner Hood secondi ng and Comm ssi oners
Hannaham May and Parsons in favor of the Novenber
18, 2002 m nutes.

CHAI RPERSON M TTEN:  All right. W have
t he Decenber 9, 2002 neeting mnutes before us. |
bel i eve under, and, M. May, you can correct ne if
"' mw ong, proposed action on page 2, | believe that
your vote was an absentee vote to approve on

recreation centers?
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COW SSI ONER MAY: | believe that's
correct, but since we didn't get themsent out, |
couldn't find ny copy of the Iast one, so if you
don't mnd sharing wth nme again?

CHAI RPERSON M TTEN:  Oh.

COW SSI ONER MAY: | had reviewed it
before and | don't think I had a problemwth it.
No, actually, I'msorry, | was there.

CHAI RPERSON M TTEN: You were? You were

t here?

COW SSI ONER MAY:  Yes.

CHAI RPERSON M TTEN: Ckay. M m st ake.
Al right. | have a few editorial changes, but other

t han t hat not hi ng.

M. Hood?

VICE CHAIR HOOD: Wth that I'Il nove
approval of the Decenber 9th minutes with the
necessary corrections.

CHAI RPERSON M TTEN:  Is there a second?

COMM SSI ONER PARSONS:  Second.

CHAI RPERSON M TTEN: W have a notion to
approve the Decenber 9, 2002 neeting mnutes. Al
those in favor, please, say aye.

COW SSI ONER PARSONS:  Aye.

COW SSI ONER MAY:  Aye.
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VI CE CHAI R HOOD: Aye.

COW SSI ONER HANNAHAM  Aye.

CHAI RPERSON M TTEN: Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: Yes, the staff would record
the vote to approve the Decenber 9, 2002 mnutes 5 to
0 to 0, Conmm ssioner Hood noving, Conmm ssioner
Par sons secondi ng, Conm ssi oners Hannaham My and
Mtten in favor.

CHAI RPERSON M TTEN:  Thank you. Now, we
have the neeting mnutes from January 13, 2003. |
just have some clarifying editorial anendnments, but
not hi ng substanti ve.

COW SSI ONER HANNAHAM  Madam Chai r nan,
don't believe | was present January 13th.

CHAI RPERSON M TTEN: Ckay. And that's
what' s i ndi cat ed.

COW SSI ONER HANNAHAM  Ckay.

CHAI RPERSON M TTEN:  So | guess we won't
have you voting on this one.

COW SSI ONER HANNAHAM  Ckay.

CHAI RPERSON M TTEN:  Thank you. Ckay.
Thank you. Anyone, additions or corrections?

M. Hood?
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VICE CHAIR HOOD: |'Ill just nove the
January 13th mnutes with the necessary corrections.

CHAI RPERSON M TTEN: Second. Any further
di scussion? Al those in favor, please, say aye.

VI CE CHAI R HOCD: Aye.

COW SSI ONER PARSONS:  Aye.

COW SSI ONER MAY:  Aye.

CHAI RPERSON M TTEN: Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: Yes, the staff would record
the vote 4 to 0 to 1, Comm ssioner Hood novi ng,

Commi ssioner Mtten secondi ng, Conm ssioners May and
Parsons in favor and Conm ssi oner Hannaham not
voting, having not participated.

CHAI RPERSON M TTEN:  Thank you. Now,
we'll nove to the nonthly status report fromthe
Ofice of Planning. M. MCarthy, hello.

M5. MCCARTHY: Hell o, good afternoon,
Madam Chair and nenbers of the Conm ssion. W have
two cases that are before you set down today. One on
l'i braries and one on nodification to the historic
bui I ding use for Ofice Space in Residential Zones
Provi si on Section 217.

The only case we've got com ng up
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definitively before you that we anticipate bringing
for set down at the next nmeeting is the Meridian Hill
PUD at the Belnont. W are still in negotiations
with the applicants for the U S. Departnent of
Transportati on Headquarters and don't have a
definitive date, at this point in tinme, for when that
will be comng to you with a set down report.

I did want to update the item bel ow t hat,
t he Sout hwest Waterfront at Main Avenue, map
anmendnent. W just heard this norning that because
that plan is about to be released, but is going to go
to the Gty Council for adoption probably sone tine
this summer, then we nostly likely are not | ooking at
a set down report for that until early fall, so we
will correct that in the next issue of the status
report.

QO her than that, it's pretty self-
explanatory. | just wanted to highlight on the third
to the | ast page under ongoi ng cases, that the
i ncl usi onary housi ng text anendnent, the inclusionary
Zoning Task Force is drawing to the end of its tine
and we've gotten a |l ot of input on various
provi sions. W expect to cone back to themw th a
final report in the next week or so, and then to take

t hose reconmendations out to D.C. Building Industry
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Associ ation and Commttee of 100 and ot her groups,
and then to have sonething ready to submt to the
board probably in early summer of 20083.

CHAI RPERSON M TTEN: | woul d just ask
before you bring sonething forward by way of a text
anmendnent, we had prom sed when we did our first
round tabl e on inclusionary zoning that we woul d have
anot her.

M5. MCCARTHY: Ckay.

CHAI RPERSON M TTEN:  Because | think
there was sonme concern that all the interested
parties didn't have a chance to weigh in at the first
round table, and | just want to make sure that we
don't get ahead of ourselves and have anyone feeling
i ke they have been left out.

M5. MCCARTHY: Ckay. So at the point in
time in which we have it in sort of final draft form
woul d you |ike us to conme back to the Conmm ssion and
you can schedule a round table on it?

CHAI RPERSON M TTEN.  Wel I, actually, |
think what | need to do is be a little bit nore
diligent wwth staff about setting up the round table.

So we'll nmove forward on that. | would just ask
that you not bring anything to us until after the

round tabl e.
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10
M5. MCCARTHY: Sure. No problem

CHAI RPERSON M TTEN:  Thank you.

M5. MCCARTHY: Okay.

CHAI RPERSON M TTEN:  Any questions for
Ms. McCarthy? Thank you.

Al right. Then the first case under
hearing action is Zoning Comm ssion Case 03-09, which
Ms. McCarthy just nentioned, and I would ask the
O fice of Planning to give us a sunmary of the
proposal to expand Section 217.

M5. STEINGASSER: This is Jennifer
Stei ngasser with the O fice of Planning. Section 217
currently allows the use of historically designated
residential buildings and residential zones with an
area that |eaves 10,000 square feet to be used by
nonprofit organi zations subject to special exception
approval by the BZA

The O fice of Planning is proposing that
this section be expanded to include school buildings
in their land, and that they be also eligible for use
by District of Colunbia Governnment agencies. It is
our feeling that the inpact of a District of Colunbia
Gover nnment agency would be simlar to the nonprofit
organi zation, and that by including schools in this

category, it encourages the preservation and reuse of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

t hese schools in residential neighborhoods and all ows
for conmunity redevel opnent of these sites.

We have al so proposed a new section
217.7, which is intended to require that any
addi tional special exception criteria that nay be
applicable to a particular use, such as a day care or
an elderly care facility, would require that the
applicant neet both the special exception criteria of
217 and any ot her relevant special exception
criteria.

We're currently working with the Ofice
of Corporation Council to refine the | anguage as
presented to you, and that will be what we put in our
advertisement. The Ofice of Planning believes that
the proposal is consistent with many issues in the
conpr ehensive plan, including the 10 najor thenes of
t he conprehensive plan. Chapter 1 of Stabilizing and
Improving the District's neighborhood, the public
facilities goals, the location of public facilities
into residential nei ghborhood and the genera
policies for the protection and enhancenent of
historic preservations.

The proposal is consistent with Section
805, which calls for specific policies and

protections for the enhancenent of historic
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properties, which states that every effort should be
made to provide for the continued appropriate use of
historic properties, and reasonable intensification

of the original use is no | onger feasible,

appropri ate, adapted uses consistent with applicable
| and use regul ati ons shoul d be encouraged.

We believe this proposal is consistent
wth those el enents and recommend it be set down at
public hearing.

CHAI RPERSON M TTEN: Thank you. Any
questions for Ms. Steingasser?

COMM SSI ONER MAY: | have one question,
and that is to what extent, in considering this
change, have you already discussed it with the public
school systemand their plans for future use of their
bui | di ng stock?

MS. STEI NGASSER:  Most of these school s
that we've seen so far are surplus schools that are
already in the process of being disposed of. So what
we're trying to do is encourage their reuse. The
Ofice of Aging has talked to us about a particul ar
use of a school building that's being di sposed of.

COW SSI ONER MAY: (Ckay. One reason |
ask this is that I'"'maware fromthe devel opnent of

the facilities master plan for the public schools,
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t hat one of the routes by which sone school s,

i ndi vi dual school buildings would be, in effect,
downsi zed is to take portions of the existing schoo
buil dings, and | don't know whether they are historic
bui l dings or not, it's, you know, by circunstance,

but to reuse them for other purposes, and |I'm not
sure how wel|l this hel ps or hinders that process, but
| do feel it is inportant for you to have substantive
di scussions with the DCPS on that.

M5. STEI NGASSER: We'l| nake specific
contact with them

COW SSI ONER MAY: Ckay. G eat.

MS. STEI NGASSER: Regardi ng t hese
deci si ons.

COW SSI ONER MAY:  Thanks.

CHAI RPERSON M TTEN:  Anyone el se? Al
right. W have a reconmendation fromthe Ofice of
Pl anning to set down | anguage that woul d expand
Section 217 to include historic public school
buil dings and to allow for their use by District
Gover nment agencies, and | would so nove.

COW SSI ONER PARSONS:  Second.

CHAI RPERSON M TTEN:  Any furt her
di scussion? All those in favor, please, say aye.

COW SSI ONER PARSONS: Aye.
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VI CE CHAI R HOOD: Aye.

COW SSI ONER MAY:  Aye.

COW SSI ONER HANNAHAM  Aye.

CHAI RPERSON M TTEN: Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: The staff would record the
vote 5 to O to O to set down case 03-09, Conm ssioner
Mtten noving, Conmm ssioner Parsons secondi ng,
Commi ssi oner Hannaham Hood and May in favor.

CHAI RPERSON M TTEN:  Thank you. And now
Zoni ng Conmmi ssion Case 03-10, which addresses public
libraries as a Matter-of-Right in various zones.

Ms. McCarthy?

M5. MCCARTHY: Thank you, Madam Chair.
This is M. Mrdfin's case, but |let ne begin going
through it. ©Ch, he's coming. But basically, the
libraries that have been constructured already in the
District were constructed in that period of tine in
which D.C. Governnent Buildings did not require
zoning, and now there are plans a foot to renovate or
in some cases reconstruct a substantial nunber of
those libraries, a very large nunber of which are in
residential zones.

Right now, |ibraries are a Matter-of-
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Ri ght in comercial zones, but not in residentia
zones, so the Ofice of Planning was introducing a
text anmendnent that would establish Iibrary use as a
Matter-of -Right in those zones, and let ne pass it
over to M. Mrdfin for sone additional details.

MR. MORDFIN: Good afternoon.

CHAI RPERSON M TTEN:  Good aft ernoon.

MR. MORDFIN: Chair and nenbers of the
Comm ssion. M nane is Stephen Mrdfin with the
Ofice of Planning, and this is the set down for text
amendnent to permit the public libraries within the
zoning regul ations, and this text anmendnent is to add
the use of public libraries to the zoning regul ati ons
as use permtted as a Matter-of-Right within the
residential, special purpose, mxed use, comercial,
i ndustrial and waterfront districts, and it has been
filed by the District of Colunbia Public Library.

Currently, the zoning regulation pernmts
the use of library within the m xed use, conmerci al,
i ndustrial and waterfront districts, but not within
residential or special purpose districts.
Approxi mately, 45 percent of the cities public
libraries are located wholly within residentia
districts with others split zone between commercia

and residential districts. As aresult, the city
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cannot rebuild any of its libraries that are | ocated
within residential districts as it is not use
permtted.

The new use public libraries proposed as
a separate use fromthe existing library use, so as
to differentiate it fromprivate libraries, and the
use of public libraries proposes use pernitted as a
Matter-of -Right within all districts that permt
residential uses as |libraries are considered to be a
positive amenity to any residential nei ghborhood.

It is also proposed as use pernmitted as a
Matter-of -Right within districts that do not permt
new residential construction, such as industria
districts, as industrial districts are often mapped
across the street froma residential neighborhood and
may provide an appropriate |ocation for a new
facility sone time in the future. The District of
Col unmbi a Public Library has created three library
definitions for the three types of libraries that it
operates throughout the city for inclusion within the
zoni ng regul ati ons.

The parking requirenents proposed for
public libraries are based on each of those three
different types of public library facilities, and the

anmount of parking required is based on the type and
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size of any future library facility and its distance
froma Metro Rail Station. It is also proposed that
t he BZA be enpowered to approve special exceptions
for the reduction of parking at public libraries,
where such a request is justified due to the physical
constraints of the site. And that concludes the
presentation fromthe Ofice of Planning.

CHAI RPERSON M TTEN:  Thank you, M.
Mordfin. | had a question, and naybe this is just
sonmet hing to consi der when you do your further
analysis of this, but the full service nei ghborhood
public library potentially has neeting roons and
gathering spaces init. | think it says neeting
roons. | guess neetings roons, the thing that's
specifically called that, but where people could cone
in groups. | just would ask that you, in thinking
about the parking space requirenent, give that sone
speci fic thought, because it's not just the routine
use of people com ng and goi ng and taki ng books out
of the library, but perhaps |arger groups and naybe
there's a threshold size of a neeting roomthat would
sort of tip the scale and require sone separate
par ki ng.

Then, | guess, the other thing is that

since there is a different requirenent for the ful
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servi ce nei ghborhood public library in all other
districts, I would just ask you to give sone thought
to, since you had nmentioned that libraries, wthout
di sti ngui shing whether they are a public library or
private library, don't have a parking requirenent at
all. Do we want to think about having a parking
requi renment for non public libraries in the zones
where they are permtted? Because there would be a
requi renent for the full service nei ghborhood public
[ibrary that would not apply to the non public
library. D d you follow ne on that one?

MR. MORDFIN: Yes, | did.

M5. STEI NGASSER:  Yes, we did.

CHAI RPERSON M TTEN: Ckay. Did anyone
el se have questions? M. Muy?

COW SSI ONER MAY:  Yes, | have questions.
At the end of the report there's a chart that lists
the libraries and then the zones that they are in and
how many parki ng spaces, and | thought that was a
very interesting chart, but | was hoping, for the
pur poses of the hearing, that we could get sone
further information, because while, you know, the
different branches fit into the categories that
you' ve created, we don't really have any sense of,

you know, which one is a, you know, 2,000 square foot
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library and which one is, you know, a 15,000 square
foot library, and that does relate significantly to
some of the issues that the Chairman has raised, and
all of that sort of figures into it.

It would be useful to know, for exanple,
if there's an auditoriumin any of these, that Kkind
of information, | think, is relevant. | also think
some of themare msclassified, but that's a mnor
point. | think there are sone kiosks in there that
are listed as sonething other than a ki osk, unless
t hose big blue flying saucer buildings are not the

actual kiosk things, but that's what | think they

are.
| guess the other question | would have
isis there any way for the sake of -- let nme back up
for one second. It seens to ne that if there's any
contentious conponent to this it will be the aspect

of parking, and understandi ng nore about how parki ng
works at the existing libraries and whether it is
adequate to those that have parking, just as a way of
gaugi ng whet her the parking requirenents that you are
witing in here are the right ones, because | don't
know what the basis is for these necessarily.

M5. MCCARTHY: All right. One thing that

we shoul d be clear about is that the parking
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requirenents that we are witing in are witten to
apply to new library construction or conplete
reconstruction only. W didn't want to retard the
ability to inprove or renovate existing structures,
even if they happen to occupy nost of their lot, and
therefore there was no possibility to include
addi ti onal parking, and we didn't want themto have
to go through wth a special exception if we're
tal ki ng about a situation that had already been in
exi stence for years and years.

COW SSI ONER MAY:  Right, | agree. |
mean, | understand there are sone that are virtually
| and | ocked or have no space to add parking w thout
significant detrinent to the nei ghborhood. |'mjust
t al ki ng about, you know, new construction and whet her
the parking requirenents that we're establishing here
are the right ones, based on the way we know t he
existing libraries to be used and parked.

M5. MCCARTHY: Yes. So you would like us
to, for the hearing, update this chart and to incl ude
square footages and whether there are auditoriuns or
| arge public assenbly roons as part of these
facilities?

COW SSI ONER MAY:  Yes, yes.

MS. MCCARTHY: WI I do.
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COWM SSI ONER MAY:  Thanks.

CHAI RPERSON M TTEN. M. Hood?

VI CE CHAIR HOOD: Madam Chai r?

CHAI RPERSON M TTEN:  Yes.

VICE CHAIR HOOD: M. Mrdfin, I'm
| ooki ng here on the set down report and in different
zones you have GOV. Could you help ne with that?
think I know, but | don't know exactly what GOV
means.

MR. MORDFIN. Actually, that's the way it
shows on the maps. Wat GOV neans is it's unzoned.

VI CE CHAIR HOOD: Onh, a Governnent zone,
so it's unzoned.

MR MORDFIN:. It's unzoned.

VI CE CHAIR HOOD: COkay. | thought that
meant Governnent. How are we going to approach that?

How is that going to be dealt with?

MR MORDFIN: Well, what those libraries
woul d have to do if sonething were to change and then
they wanted to obtain building permts, we would
first have to place then within the zoning district,
whi chever one m ght be applicable to the nei ghborhood
that it's in.

VICE CHAIR HOOD: And that will require

comng in front of the Conm ssion, | believe?
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MR MORDFI N: Yes.

VICE CHAIR HOOD: (Ckay. | would like to
see us |l ook at another way to handle this, because
you have quite a few there. Mybe we can take care
of this at the hearing. |'mnot sure how it can be
done, but you have a nunber of them down here. These
libraries have been in existence. So maybe you m ght
be able to nake a proposal at the hearing. This is a
suggestion, because that's quite a bit of com ng back
and forth.

Thank you, Madam Chai r man.

CHAI RPERSON M TTEN:  Thank you, M. Hood.

Anyone else? Al right. W have a recomendati on
fromthe Ofice of Planning to set down the text
amendnment to permt public libraries as a Matter-of-
Right in all zones, along wth the parking
requirenents.

VI CE CHAI R HOOD: Madam Chair, | nake a
notion that we set down Zoni ng Conm ssion Case 03-10.

COMM SSI ONER PARSONS:  Second.

CHAI RPERSON M TTEN: It's been noved and
seconded to set down Zoni ng Conm ssion Case 03-10.

Al those in favor, please, say aye.

VI CE CHAI R HOCD: Aye.

COW SSI ONER PARSONS:  Aye.
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COW SSI ONER MAY:  Aye.

COW SSI ONER HANNAHAM  Aye.

CHAI RPERSON M TTEN: Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: Yes, the staff would record
the vote 5 to 0O to O to approve for set down case 03-
10, Conm ssi oner Hood novi ng, Conmmi ssi oner Parsons
secondi ng, Comm ssi oners Hannaham May and Mtten in
favor. And I'Il just confirmthat both of these
cases will be rule making.

CHAI RPERSON M TTEN:  Yes. Thank you.
Al right. W're ready to nove to proposed action.
The first case under proposed action is Zoning
Conmi ssi on Case 02-46, and this is a request fromthe
Departnent of Public Wrks to zone a site that is
currently unzoned on which the Benning Road Trash
Transfer Station is |ocated in order to acconmpdate
an expansi on of the building.

And, M. Bastida, did you have sonething
that you wanted to put on the record?

SECRETARY BASTI DA: The staff requested a
coment fromthe Gty Council and the Cty Council
M. Rod MIler, was opposed to providing something

for this afternoon, but | have not received it as
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CHAI RPERSON M TTEN: Al right. Maybe
"Il just expand on that, just so that the record is
clear. There was sonme concern on the part of the
Comm ssion that the fact that the site is indicated
on the generalized |l and use map for open space, that
there was a significant conflict between that |and
use map designation and the request to zone the site,
and we had asked for a letter of interpretation from
the Gty Council.

But as | think we discussed a bit at the
hearing, and perhaps we'll discuss a bit nore today,
the Gty Council had, notw thstanding the generalized
| and use nmap designation, included in the
conprehensive plan text that indicated that there was
support for the expansion of the Solid Waste Handl i ng
Facility that was |ocated at 3200 Benni ng Road, and
t hey have now funded that expansion. So | think that
there certainly is a fair indication that the intent
is that this facility should be expanded,
notwi t hstandi ng the | and use map desi gnati on.

So | just open up the floor for further
di scussi on.

VI CE CHAI R HOOD: Madam Chair, while |

know that this is a nmap anmendnent, | really believe
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that this is the way that the city should nove. The
Trash Transfer Station in this city have been a
probl em over the past few years, and whatever it
takes to nodernize and to bring these facilities into
the 21st Century, | think this Comm ssion should nove
forward. So |I'mprepared to make a notion to
approve.

CHAI RPERSON M TTEN: Thank you. Is there
a second to the notion?

COW SSI ONER MAY:  Second.

CHAI RPERSON M TTEN: Al right. M.

Hood, let nme just ask by way of anending your notion
if you would accept an anendnent that woul d provide
for the zoning to expire two years after the
effective date of the order? | believe this was

di scussed with the applicant, because this would sort
of accommpdate sonme of the concern of the Conm ssion
to just give a blanket rezoning to the site, where
we're really just trying to facilitate the specific
addi ti on.

They had assured us that they woul d be
able to conplete the project in two years, and |
woul d ask if you would accept that as a friendly
amendnment .

VICE CHAIR HOOD: Well, actually, Madam
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Chair, | did make a notion, but since we --

CHAI RPERSON M TTEN:  Ch, |'m sorry.

VICE CHAIR HOOD: | will approve Zoning
Commi ssi on Case 02-46, the Benning Road nmap
anmendnent, and also will provide that the zoning of
t he subj ect property should expire two years after
the effective date of the order.

CHAI RPERSON M TTEN:  So do you want to
second that one, M. My?

COW SSI ONER MAY:  Second.

CHAI RPERSON M TTEN: Al right. Is there
any further discussion?

COW SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN: M. Parsons?

COW SSI ONER PARSONS: | hope we can
reflect in this order the circunstances of the
conprehensi ve plan. Because if, for instance, this
facility was no | onger needed, we certainly don't
want to change the conprehensive plan to not call for
its return to the Park System So what woul d you
expect to happen at the end of the two year period?
It's now up and running. People are bringing their
trash in and out. The city then would return to us
for sone kind of a different zoning?

CHAI RPERSON M TTEN: In the event that
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they wanted to expand the facility again?

COW SSI ONER PARSONS: Wl I, as |
understand the notion, at the end of the two year
period there's no zoning.

CHAI RPERSON M TTEN:  Correct. There's no
problemw th them operating the facility as it
wi thout the site being zoned, but because they want
to expand the facility, they have to cone to us for
zoning. So in the future, if they were to seek to
expand the facility again, they would have to cone
back to us again.

COW SSI ONER PARSONS: Cn, | see.

CHAI RPERSON M TTEN: So it's a way of not
giving themcarte blanch to do what they want, but
putting some constraints on their ability to expand.

COMM SSI ONER PARSONS: Ckay. Now, |
understand it.

CHAI RPERSON M TTEN:  But | am rem nded
that they had requested that their use be designated
a conformng use after the expiration of the zoning.

COW SSI ONER PARSONS: Conforming use on
unzoned | and?

CHAI RPERSON M TTEN: Is that --

COW SSI ONER PARSONS: That's what |'m

having trouble wth.
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CHAI RPERSON M TTEN: Ckay. |1'mgoing to

have to ask M. Bergstein to help ne out.

MR. BERGSTEIN. | think that's right,
because once the zoning reverts back, it would becone
a nonconform ng use, and therefore by allow ng them
to be conform ng, they would have the ability to at
| east rebuild or to expand. But now that |'m
t hi nki ng about it, you're right that they would stil
have the sanme issue where if they cane back for a
building permit to do that enlargenent or expansion,
they would be told that the land is unzoned, and they
could not get the building permt, because the |and
was unzoned. So it actually would not solve their
problemif the land did revert to an unzoned st at us.

CHAI RPERSON M TTEN: The only thing that
would help is if there was an act of God and the
t hing, you know, was denvolished, they could rebuild
it, right? If it was conform ng? They couldn't
expand it.

MR, BERGSTEIN. That's right. That's the
di fference, yes.

COW SSI ONER MAY: They woul d still need
a building permt.

MR. BERGSTEIN. That's right. They woul d

still need a building permt.
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CHAl RPERSON M TTEN:  Ckay.

MR. BERGSTEIN: You woul d al nbst have to
do a text amendnent to that requirenment to, in
essence, exenpt this facility fromthe requirenent
that the land be zoned in order for themto get a
building permt in order to make the conformty
work. | mean, that provision was really related to,
I think, the need for private devel opnent to go
forward wi thout appropriate zoning, that's why you
have to have correct zoning designation for a
buil ding permt, but carried through to Governnent
properties, it also neans that the property is
unzoned. They can't get a building permt even if
they were conform ng before, and that's actually what
sort of throws this whole proceeding.

CHAI RPERSON M TTEN:  So is there anything
for us to do in this regard related to the conformty
of the use or can we just proceed with M. Hood's
noti on?

MR, BERGSTEIN. Well, the only thing I
can think of is if he were to entertain the text
anmendnent, that |'m suggesting, that would allow, in
essence, a waiver as to this particular use for the
requi renent that the land be zoned in order for them

to get a building permit, because if you already find
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themto be conform ng use, then they can get a

buil ding permt subject to the nature of that
conform ng use. But that's the only solution |I can
see.

CHAl RPERSON M TTEN:  But that would be a
separate proceeding, right?

MR. BERGSTEIN. Well, | don't know if
that's true in that this was proposed as a pernmanent
map anmendnent, which would not require any of this.
But because you are restricting it --

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEIN. -- to the two years, in
essence, what you are doing is allowi ng for further
nodi fications. First, the conform ng, and since that
was entertai ned at the hearing, the only way that
woul d make that neaningful is if you also did a
wai ver fromthe requirenment that the | and be zoned
for themto get a building pernmit to proceed in a
manner consistent with that conform ng use.

CHAI RPERSON M TTEN: Wl |, then that
woul d sort of mute out the whol e purpose of having
t he map amendnent, right?

MR. BERGSTEIN. That's right.

COW SSI ONER PARSONS:  This | and was

transferred. I1t's federal property. Transferred to
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the District of Colunbia fromthe Park Systemto

build an incinerator. Now, the use is being
converted to a transfer station, and | don't have any
problemw th that, but I want to nmake sure we don't
do anything that permanentizes this as an industri al
site in the city.

CHAI RPERSON M TTEN: | agr ee.

COMW SSI ONER PARSONS: So | like your two
year, but, for instance, if it was destroyed to 75
percent --

CHAI RPERSON M TTEN:  Yes.

COMM SSI ONER PARSONS: They shoul d not be
able to routinely rebuild that when there nay be
other alternatives, so | think if they have to return
to the Zoni ng Conm ssion, that would give the public
debate if it's necessary. So | guess | would favor
the notion as expressed.

CHAI RPERSON M TTEN: Okay. Anyone el se?

COW SSI ONER MAY: | just have a general
| egal question. |s there any advantage at all to
consi der the use of conform ng use fromtheir point
of view?

MR, BERGSTEIN: |'msorry, |I'mnot sure |
under stand t he questi on.

COW SSI ONER MAY: We're considering the
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possibility of witing into this that the current use
woul d be consi dered confornming. You' re saying that
there is no advantage to that really at all

MR. BERGSTEIN. There's no advant age |
see if after the zoning expires, and they seek to get
a building permit, that there's nothing to prevent
BRA from sayi ng but we can't give you a building
permt, because there's no zoning designation for the
property.

The other thing I thought | mght add, in
terms of this discussion, is that they will also need
a special exception, and a special exception could be
limted by tinme, although I doubt they woul d.

CHAI RPERSON M TTEN: That doesn't strike
me as the right approach, actually.

MR, BERGSTEIN: | understand. But | just
t hought | would nmention it.

CHAl RPERSON M TTEN: Okay. | guess |
woul d be hard pressed to think that they woul d have
found their experience comng to the Zoning
Commi ssion to be so arduous that they couldn't do it
again in the event that they were going to expand. |
mean, this doesn't happen routinely. It's been a
long tine since the facility was expanded, so |I'm

fairly confortable proceeding with M. Hood's notion
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as put forward. But the discussion has been
i nteresting.

Anyone else? Al right. W have a
notion and a second to approve Zoni ng Conm ssion Case
02-46 with the provision that the zoning will expire
two years after the effective date of the order. All
those in favor, please, say aye.

COW SSI ONER PARSONS:  Aye.

COW SSI ONER MAY:  Aye.

VI CE CHAI R HOCD: Aye.

COW SSI ONER HANNAHAM  Aye.

CHAl RPERSON M TTEN: Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: Yes, the staff would record
the vote 5to 0 to O to approve proposed action in
Zoni ng Commi ssi on Case 02-46, Conm ssioner Hood
nmovi ng, Comm ssi oner May secondi ng, Comm ssioners
Hannaham M tten and Parsons in favor.

CHAI RPERSON M TTEN: Thank you. Next is
Zoni ng Commi ssion Case 02-17, which is a planned unit
devel opnent proposed for 5401 Western Avenue, and if
| could, I would Iike to begin by asking ny
col | eagues to indul ge me, because | have sone

gquestions that | would like to ask for clarification
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of , based on the materials that were submtted for
our review in deciding this case, and you probably
need to hear with those questions are before you
deci de whether or not you're going to indulge ne. So
let nme |lay sone of those out.

I think my principal concerns relate to
traffic and the issues raised regarding traffic. 1In
t he Departnent of Transportation's nmeno to the O fice
of Zoni ng dated Decenber 26, 2002, they provided
transit usage data from census tracts 11 and 10.1,
and they had rates of transit usage of 33.9 percent
and 29.9 percent, respectively.

Then they provided information from
several conmunities where they were achieving 50
percent or approaching or achieving 50 percent or
nore of transit usage, and | have the understandi ng,
so I'"'mgoing to assune that it's a broad
under standing, but | can stand to be corrected, that
people of lower incone levels are nore likely to use
transit than those of higher incone |evels.

The conmunities that were used to
rationalize the higher percentage of transit use that
was attributed to the proposed project at 50 percent,
each of those conmunities, and | don't have the

census tract data on nediuminconme in front of ng,
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but just ny famliarity with those areas, ny feeling
is that those would be | ower incone areas. | would
i ke to have sonme conment fromthe Departnent of
Transportation about whether or not these are really
appropriate locations to conpare to the subject in
ternms of making a direct conparison w thout

adj ust ment, because | believe that the individuals in
t hose communities mght be just inherently nore
likely to use transit, because of their incone

| evel s. They al so, at page --

VICE CHAIR HOOD: Can | ask a question,
Madam Chair ?

CHAlI RPERSON M TTEN:  Sure.

VICE CHAIR HOOD: On that?

CHAI RPERSON M TTEN:  Sure.

VI CE CHAIR HOOD: Well, the
correspondence that we received dated Decenber 26th,
it's ny understanding is what you're saying the
communities they use are | ower inconme conmunities?

CHAI RPERSON M TTEN: | don't nean | ow
income. | nean, relatively | ower than Friendship
Hei ght s.

VI CE CHAIR HOOD: Ckay. The communities
that use, you say, are in the |ower income than

Fri endshi p Hei ghts?
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CHAI RPERSON M TTEN: Correct.

VI CE CHAIR HOOD: The one that they used?

CHAI RPERSON M TTEN: Yes. M sense of
t hose areas, w thout having incone information in
front of nme for all those various census tracts is
that those areas have relatively |lower incone |evels,
and | think they are, because of that, nore likely to
use transit. So if you make the conparison that 47.5
percent of the people fromLogan Circle use public
transportation, therefore, 47.5 or 50 percent of the
peopl e at Friendship Heights are going to use public
transportation. |I'mnot sure that's a fair

conpari son, because | think incone |levels inpacts

usage.
VI CE CHAI R HOOD: Ckay.
CHAI RPERSON M TTEN: They al so nake
reference to the fact that their willingness to use

50 percent as the nodel split is based on a transit
use anal ysis conducted by the Metropolitan Washi ngton
Counci| of Governnents for another residentia

project in Friendship Heights, and I think it m ght
be hel pful if we to have that report, so we can
under st and whether or not these are truly conparable
proj ects.

| think it would be hel pful for the
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Commi ssion to have the Departnent of Transportation
address the specific concerns raised by the opponents
regarding the lower traffic volunmes that they cited
on page 10 of their response to the applicant's
rebuttal, because those lower traffic vol unes were
achi eved using adjusted signal timng, but we didn't
have any specific response fromthe Departnent of
Transportation about whether or not they endorsed
those tim ng changes and whet her or not they have
studi ed the inpact of those tim ng changes on the
ot her streets that mght be involved if the signa
timng is changed.

The Departnent of Transportation in their
January 2nd nenp to us addressed the issue that was
rai sed by the opponent regarding the average 2
percent growmh rate in background traffic that was
used, and their response was that the 2 percent was
consi dered acceptable. The majority of growth occurs
on Wsconsin Avenue, north of Western Avenue, but
this growh rate, 3.4 percent, is balanced out by the
much smaller growth rates, |less than 1 percent, for
the four |ocations that were studied.

| guess | have to believe that this
traffic nodeling is sophisticated enough that you

coul d use the appropriate |level of growth on
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W sconsi n Avenue, which m ght be relatively higher,
and use a relatively lower growh rate in background
traffic, so that you have nore realistic
representation of what's actual ly happeni ng.

Also, | would like to know whet her or
not, as the opponents suggested, that the 328 trips
fromthe Chase Tower devel opnent were not included,
and whet her or not that would change DDOT' s
conclusions. | nean, | have a concern that because a
ot of the traffic projections hinge on the
assunption regarding 50 percent transit usage, which
| think should be a goal, and |I think the
transportati on managenent plan that the applicant has
proposed hel ps towards that goal, but | think we have
to have a sense of what is a realistic expectation,
based on all the circunstances. So | think that's
why | would Iike to have those questions answered.

I would also |ike to propose that, and I
would |i ke to get the feed back fromthe applicant on
t hi s about whether or not they would be willing as a
condition of approval, if it is approved, to put in
their marketing materials the things that they are
doing to pronote transportation usage. Like instead
of just happening to have on site a Flex-Car

Franchi se, that they would actively pronote that in
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their marketing materials and conmt to doing that.

Another thing | would like to have the
applicant's reaction to is, and | don't know that
they intend to do otherwise, | would like to know
whet her they intend to decouple the parking spaces
fromthe residential units. In other words, can
someone buying a residential unit decide not to buy a
parki ng space if they don't have a car or does
everyone who is buying a residential unit have to buy
a parking space because it's packaged together?

I do have concerns regarding the
enforceability of the affordable housing program
that's been proffered, and | guess |'mespecially
concerned because this has the potential to becone a
nodel for us, in terns of asking other applicant's
who are proffering anenities, to proffer sonething of
this type, and | think not only do we owe it to the
people here, if we decide to approve this and nake

this a condition, that this will be enforceabl e here,

but that it will be enforceabl e el sewhere, since |
suspect it will be adopted as a nodel to use in the
future

| have a few other things, but that's the
gist of the things that | would like us to get

responses to. So before | add to it, | guess | would
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just ask if ny fell ow conm ssioners want to nove
forward or if they are willing to indulge nme in
getting the answers to these questions?

COW SSI ONER PARSONS: | presune you nean
to have these responded to in witing?

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER PARSONS:  Rat her than
putting the applicant to the table today?

CHAI RPERSON M TTEN: Right, the
opposition and the ANC to al so --

COW SSI ONER PARSONS: Ckay. \Well, |
think they are very valid questions, and it would be
worthwhile to do that.

CHAI RPERSON M TTEN: M. May?

COW SSI ONER MAY:  Yes, | think while we
certainly have received a lot of information on this
case, one of the, | guess, issues with a |ot of
information is that it also raises a |ot of
guestions, so we keep going and going. | would just
be concerned that we don't extend this too |ong
bef ore maki ng a deci si on.

CHAI RPERSON M TTEN: | agr ee.

COMM SSI ONER MAY: Because | really fee
li ke we have a lot of information. | feel like |

have enough information to be able to nmake a deci sion
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at this point, although I'mnot pressed to nmake one
t oday, you know, if we can get nore information to
make all of us nore confortable. Frankly, that's
fine with ne.

CHAI RPERSON M TTEN:  Thank you. And I'm
not trying to bind this down, but | think that the
opposition has raised sone legitinmate points,
particularly, on the traffic issues. | don't find
that, at least to ny satisfaction, that DDOT has dug
into the details to, you know, assure ne, so that |
know t hat they have considered all these things when
t hey make their response to us. That's why | would
like to put these specific questions to them

So thank you, and then | would al so just
request that the applicant respond to the proposed
condition from DDOT that deliveries to the proposed
devel opnent be made during off peak day care center
hours, so as not to interfere with the egress and
i ngress of parents dropping off parents at the
center.

I would also |ike a response and they
could certainly adapt the approach that the
opposition has suggested, but | would |like a response
to this. The opposition has concerns about the

accessibility of the open space that's been proffered
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as an anenity. And they had said in their subm ssion
as a proposed condition that the courtyard and al

ot her open space be open to the public w thout
restriction for the duration of the PUD, that the
condom nium bylaws will reflect this condition, and
that no portion of Lot 805 or Lot 7 can be fenced off
or otherw se designated as an outdoor play area for

t he exclusive use of the CCPCC or the residents of
the residential building, and they wanted sone sign

i ndi cating that.

I"mnot sure that | would advocate
sonething quite to that extrene, but | would like to
know i n what manner the public will know that they
are invited into the open space, and that they won't
be chased away by soneone if they do go in. And then
I would also just invite the applicants, since there
have been numerous concerns rai sed about the
constructi on managenent plan. Wen the anenity is
proffered to us, we evaluate it as it is proffered.
We cannot then change it to suit ourselves. But |
woul d just ask themto take a | ook at the
deficiencies, and if they wanted to change the
prof fered constructi on managenent plan in any way, |
think that would ge all to the good.

Then there was anot her concern of the
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opponents about proffering to make specific

i mprovenents to Livingstone Park and putting a price
tag on that versus just making an outright
contribution, and whether or not the applicant would
be anenable to an anenity that just involved the
outright contribution of $75,000 to the Friends of

Li vi ngst one Par k.

Is there anyone el se?

VI CE CHAIR HOOD: Yes, Madam Chair?

CHAl RPERSON M TTEN. M. Hood?

VICE CHAIR HOOD: | just wanted to
coment on your comments earlier. | think that would
be good if you get that information from DDOT and the
transportation consultants. M/ conment to that is
good luck. That's just why we got transportation
fees. But let ne also ask, Madam Chair, if it
al ready has not been done as Conmm ssioner My has
said, we have a vol um nous anmount of material. The
ANC- 3/ 4G, which is unusual, has raised some concerns.

One of themI'mparticularly interested
in, and | did not see it or I may have mssed it, was
the truck traffic. The ANC is saying that the
devel opnent has assured ANC-3/4G on several occasions
t hat construction vehicles would not use Mlitary

Road or Western Avenue. I'"'mnot sure if that was in
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the order, one of the orders that | | ooked at, but I
want to nake sure that that is addressed.

I may al so have sone ot her things, sone
ot her issues pertaining to added traffic safety and
truck traffic that | wanted to nmake sure was
addressed for the conplete record. It may already be
in here, but this letter was dated January 29th, so
those are sonme of the things | wanted to throw out
there before we start our deliberations, and | woul d
like to make sure that the applicant had a chance to
deal with those issues in which the community, which
ANC- 3/ 4G has brought to our attention.

CHAI RPERSON M TTEN: Let ne just ask M.
Bergstein sonmething. | just want to be clear on
this, because | think we dealt with this when we did
Station Place, but I just want to be sure.

If an applicant proffers and anenity,

i ke a construction nanagenent plan, and let's say
part of that is a truck route, you know, the route
that the trucks will take, and then the trucks don't
take that route, so they are basically not in
conpliance with the proffered construction nanagenent
pl an, does that becone an itemfor enforcenent by the
zoni ng admi ni strator?

MR. BERGSTEIN: Yes, there's a schedul e
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of fines for violation of a Zoni ng Conm ssion order.

CHAI RPERSON M TTEN: COkay. So they are
proffering sonething to us, and then all of the itens
wi thin sonmething |ike a construction managenent plan,
t hen becone enforceable as a consequence of the
order?

MR, BERGSTEI N:  Yes.

CHAI RPERSON M TTEN: (Ckay. So to the
extent that those issues are dealt with in the
constructi on managenent plan, that's the manner in
which it would be enforceable. In fact, it talks on
page 9.

VI CE CHAIR HOCD: Page 9.

CHAI RPERSON M TTEN: No, it's page 9 of
t he January 6th subm ssion fromthe applicant, the
post hearing subm ssion, and it's tab 5.

VI CE CHAIR HOOD: Madam Chair, if that's
what | saw previously, | didn't think that was
sufficient enough. Just let nme | ook at yours.

CHAI RPERSON M TTEN: Ckay. But [|'m not
trying to mnimze your concerns, and they can
revisit the construction managenent plan to the
extent that they want to, and then we'll evaluate it
as it is then proffered.

VI CE CHAI R HOOD:  Ckay.
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CHAI RPERSON M TTEN:  Anyone el se? Al

right. M. Bastida, because we don't want to prol ong
this too nmuch, can you give us sone dates that woul d
allow for responses fromall the interested parties?

SECRETARY BASTI DA: Yes. M concern is
how much tine we need to give to the DC DOT to
prepare that, and that's mnmy concern.

CHAI RPERSON M TTEN:  Yes.

SECRETARY BASTI DA: Trying to establish
this. Can we schedule these a little later on in the
afternoon, and | could try to contact the DC DOT?

CHAI RPERSON M TTEN:  Sure. Ckay.

SECRETARY BASTIDA: To see if they could
give ne an idea?

CHAI RPERSON M TTEN:  Ckay.

SECRETARY BASTI DA: Thank you.

CHAI RPERSON M TTEN: Ckay. So we'll just
set that aside for him Go ahead.

VI CE CHAIR HOOD: Madam Chair, | just
wanted to say | know what would be hel pful for ne as
a commi ssioner, | have been having a | ot of problens
with the reports of DDOI. Maybe it's because | am
not understanding and | live in this community, and I
know how traffic is in certain areas, and naybe M.

Bergstein would be able to tell us.
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I would be willing to go out and take a
cl ass, because obviously sone of the reports that I
have down here in front of me do not go along with
what | actually see out here in ny everyday life
living here in Washington, D.C. So that has been a
concern of mne, the | evel of service and sone ot her
i ssues. So maybe I amthe only conmm ssioner that
needs to go out on this fact finding mssion. But
sone of the reports that we get from DDOT and from
these traffic consultants, when | amsitting in
traffic sonetines, | think about them

So I nean, we really mght need to really
consider them | just want to nmake sure | understand
exactly what they are doing. Mybe their figures and
all that are not supposed to add up to what is
actually happening. | amdealing with a rea
situation, and | want to nake sure that | am
under st andi ng.

I want to keep making the comments, but I
woul d |i ke for maybe the Comm ssion or nyself or
whoever wants to join ne to go with DDOT and see
exactly how their work is done and be nore educated
on that subject. Thank you.

CHAI RPERSON M TTEN: | find nyself often

in that sanme situation, that sane feeling, but one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

thing that I will tell you, just as a genera
statenent, is that it is not considered to be
unacceptable to sit in traffic in an urban
envi ronment .

VI CE CHAIR HOOD: | have heard that
bef ore, Madam Chair

CHAI RPERSON M TTEN: It's unpl easant, but
it goes wwth the territory evidently. ay. So, M.
Bastida, then we'll just cone back to the timng of
t he subm ssions for 5401 Western Avenue, and then
we' |l nmove on now to final action.

The first case under final action is
Zoni ng Commi ssi on case 01-22NMA and this is a nap
anmendnent for two lots, lots 23 and 809 and square
3584 and we have the NCPC report. W have been given
the NCPC report, and we have the draft order before
us. The only changes that | would nake are editorial
in nature

COW SSI ONER PARSONS: | nove approval,
Madam Chai r.

VI CE CHAI R HOCD:  Second.

CHAI RPERSON M TTEN:  All right. Any
di scussion? All those in favor of approving Zoning
Commi ssi on Case 01-22MA, pl ease, say aye. Aye.

VI CE CHAI R HOOD: Aye.
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COW SSI ONER HANNAHAM  Aye.

COW SSI ONER MAY:  Aye.

COW SSI ONER PARSONS:  Aye.

CHAI RPERSON M TTEN: Those opposed,
pl ease, say no.

Ms. Sanchez?

MS. SANCHEZ: The staff would record the
vote 5 to 0O to O to approve case 01-22, Conmm ssioner
Par sons novi ng, Conm ssi oner Hood secondi ng and
Commi ssi oners Hannaham May and Mtten in favor.

CHAI RPERSON M TTEN:  Thank you. The next
case is the George Washington University Health and
Wl | ness Center. Ch, M. My, why don't you just put
t hat on the record?

COW SSI ONER MAY:  Yes, for the record,
have recused nyself fromthis case, and I'll rejoin
t he Comm ssion when we nove on to the next |ined up.

CHAI RPERSON M TTEN:  Thank you, M. May.

We have a letter fromthe applicant's counsel, and
we al so have the February 28, 2003 report regarding

t he degree of conpliance with Condition 9. But
first, I would like to turn to M. Bergstein, so that
he can address the |legal nmatter of the status of
Condition 9 relative to Judge Cberdorfer's ruling.

MR. BERGSTEIN. Thank you. The letter
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fromapplicant's counsel focuses on the fact that the
mandat e has not yet been issued by the United States
Court of Appeals for the District of Colunbia G rcuit
with respect to the witten decision finding that
Condition 9 was not unconstitutional as it had been
found by Judge Oberdorfer, and, in fact, it's ny
understanding that the university has filed a
petition with the United States Court of Appeals
requesting that the entire Court rehear the matter en
banc, which would have the effect of delaying the
I ssuance of the nmandate.

The fact that the mandate has not been
i ssued woul d be relevant if an injunction had been
i ssued by Judge Oberdorfer, but no injunction was
i ssued by Judge Oberdorfer. Judge Oberdorfer denied
the request of the university for an injunction and
denied it without prejudice. Therefore, | sought the
advi ce of our appellate division, and they inforned
me that there is, at present, no |egal inpedinent to
the Zoning Commi ssion giving full effect to Condition
9.

Prior to the issuance of the Court of
Appeal 's decision, in view of the declaratory nature
of Judge oerdorfer's order, the Zoning Conm ssion

had not given effect to the order, even though there
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was no injunction in place. But now that there has
been a deci sion issued, which found the condition to
be constitutional, there is no, at |east, |egal

i npedi ment to you giving effect to Condition 9.

The other issue that's raised has to do
wi th whet her or not substantial conpliance is the
standard with respect to Condition 9. 9-E, which is
the rel evant provision, says "No special exceptions
shall be granted whenever a sem -annual report
reveals the university is not in conpliance with the
provi sions of Condition 9, except for certain
residential special exceptions.” It doesn't use a
substanti al conpliance standard, although the overal
order does with respect to nonconpliance.

So the university is suggesting the
substantial conpliance is the standard to be used,
and you shoul d think about whether or not, in fact,

t hat does govern Condition 9. |In other words, the
requirenent is 5,600 beds provided within the

rel evant area, and if it's 5,599, would that nean
that you could not give a special exception?

Lastly, the other issue | would like to
talk about is the contention that this is not a
speci al exception request that's covered by Condition

9. 1'Il leave that to your interpretation, but |I'm
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not aware of any further processing not being
consi dered a special exception request.

CHAI RPERSON M TTEN:  Thank you, M.

Bergstein. | guess I'll start with the |ast issue
first, since | agree with you. | can't inagi ne what
it isif it's not a -- just pardon ne a second.

M . Hannahanf

COMW SSI ONER HANNAHAM | just want to
recuse nyself. | was not a participant in the review
of this case.

CHAl RPERSON M TTEN: Okay. |If you're not
a participant, you don't need to | eave us.

COW SSI ONER HANNAHAM  Ckay, thank you.

CHAI RPERSON M TTEN: But that's fine.

COW SSI ONER HANNAHAM  1'1| be cl ose bhy.

CHAI RPERSON M TTEN: (Ckay. Gkay. Thank
you. So | agree with M. Bergstein on the issue of
this being a special exception. To speak to the
i ssue of substantial conpliance, | don't even think
we need to decide whether or not that's the standard
in this particular case. | nmean, we don't need to
deci de whether or not 5,599 counts versus 5, 600.

The counts that are included in the
February 28, 2003 status report, the requirenent is

for, and M. Bergstein, please, correct nme if I
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m sspeak at any point, 5,600 beds to be avail able

ei ther on canpus or outside the Foggy Bottom Wst End
area. The count for the nunber of beds avail able on
canpus is 4,534 and the nunber of university supplied
beds outside the Foggy Bottoml Wst End area is zero.
So the degree to which the university is not in
conpliance with Condition 9 is the difference between
4,534 and 5,600, and | don't think that approaches
substantial conpliance if, in fact, that is even the
st andar d.

So I would recormend to ny col | eagues
that we deny the request in Zoni ng Comm ssion Case
02- 26, based on | ack of conpliance with the canpus
pl an order.

VI CE CHAI R HOOD: Madam Chai rman, let ne
just make sure | understand that as 5,600 is?

CHAI RPERSON M TTEN: The requirenent.

VI CE CHAIR HOOD: The requirenent, and
they are at 4,534?

CHAI RPERSON M TTEN:  Yes.

VICE CHAIR HOOD: |I'mjust really trying
to see how nuch, the anpbunt of conpliance.

COW SSI ONER PARSONS:  Madam Chai r man,
I"'mtrying to figure out how we can do this

procedurally. Does this nean then that we're denyi ng
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it with prejudice or are we denying it in such a way
that they would have to cone back and apply for a
whol e new case? Are we tabling this, in effect,
until conpliance is evidenced that we could nake a
deci sion on this?

CHAI RPERSON M TTEN: Let ne ask M.
Bergstei n what our options are.

MR. BERGSTEIN. Well, no special
exceptions shall be granted neans that you need to
take a vote naking that finding. You can then, |
guess, hold the application in abeyance, but then
that doesn't allow for an appeal of that
determination. So | think what you would really need
to do since you're, in essence, denying the
application -- | believe you' re denying the
application in a way they can al ways conme back at
such tinme as they are in conpliance. But | think
ultimately you want to end up with an order finding
that you're not granting this, because of
nonconpl i ance as opposed to sinply keeping it in
abeyance.

I can consult the appellate division and
gi ve you further guidance on that, because |
frankly, haven't got to that |level of analysis, but I

woul d assune that there would be a denial and an
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order. But | think that you're not finding the
application is without nerit. Once they are in
conpliance, they could file a new application.

VI CE CHAIR HOOD: Madam Chai rman, with
that I wll second your notion, that explanation.

CHAI RPERSON M TTEN: Thank you. Is there
any further discussion? Well, let's see where this
is going. Then | will call for the vote. Al those
in favor of denying Zoni ng Conm ssion Case 02-26,
pl ease, say aye.

VI CE CHAI R HOCOD: Aye.

COW SSI ONER PARSONS:  Aye.

CHAI RPERSON M TTEN:. Aye. Those opposed,
pl ease, say no.

Ms. Sanchez?

M5. SANCHEZ: Yes, staff would record the
vote 3 to 0. Excuse ne. Yes, 3to 0O to 2 to deny
Zoni ng Conmmi ssion Case 02-26 for |ack of conpliance.

Commi ssioner Mtten noving, Comm ssioner Hood
secondi ng, Comm ssioner Parsons in favor,
Commi ssi oner Hannaham not voting, having not
participated in the case, and Conm ssioner My not
voting, having recused hinself.

CHAI RPERSON M TTEN: Thank you. Al

right. The next case is Zoni ng Comm ssion Case 02-
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19, and I would like to begin by thanking all of the

fol ks who subm tted responses to the Conmi ssion
during the time that the conment period was open, and
the threshold question, at this point, is whether or
not we're prepared to go forward.

W received nunerous requests, as we have
in the past, to give this case back to the comunity
and we have been asked to give that serious
consideration, and | would ask for comments fromthe
Commi ssi on on that point, about whether or not you
are ready to nove forward and whether or not you want
to return this to the comunity

VI CE CHAIR HOOD: Madam Chair, | wll
state, as | stated previously, | believe that this
really has to advise that nei ghborhood. Well, | know
that if we can send it back to that conmmunity with
some clear direction and sone help fromOfice of
Pl anni ng, and we know anong oursel ves that we have
done that, then if it comes back in 90 days stil
scattered like it is now, then we wll know we nade
every attenpt before we nmake a decision on this
overl ay.

But | can tell you that | truly believe
that I would rather see the gap brought cl oser

together and | stated this earlier. Wile sone are
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for it, it appears to ne sone are against it. |
don't think that it's this Conm ssion's job to split
a community, and al so, you know, there are sone ot her
factors in play.

My concern is sonetines when we neke
investnments in the city or in any city or any
i nvestnment, you expect to get certain things out of
it. |1 want to nake sure that we're doing things
fairly and nake sure that this overlay actually does
what it is supposed to do, and that is preserve and
protect slopes and trees.

And | just would prefer going back to the
community, as | stated earlier, that the community
resolve it or not necessarily resolve it, but at
| east bring sonething closer than what we have here
in front of us, because | would hate to be a part of
a Commi ssion that hel ps divide a comunity.

So that is why | amin it for 60 days, 90
days, 120 days, but sonme clear guidance fromthis
Comm ssion to go back and work with OP and sone
organi zed groups and cone back with sonething a
little closer together. Thank you.

CHAI RPERSON M TTEN:  If | could just ask
you to clarify your position, so that | understand it

conpletely. If we do send it back to the comunity
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and we give them sone period of tine to try and reach
a consensus, what if they don't?

VICE CHAIR HOOD: Well, that's the chance
we have to take, but let nme just say this. At |east
I know within nmyself that | have nade every attenpt
to get that nei ghborhood to bridge that gap together.

| think then it would be on this Conm ssion and each

of us have a vote, have one vote a piece. W can
del i berate and do the best we can for the best
interests that we think of for that nei ghborhood.

| don't live up there, but | really hope
that the fol ks who made an investnent up there can
come together, attitudes and all that stuff aside,
for the best interest of that nei ghborhood. Now, if
t hey conme back with a weaker version for us to dea
with, then that's what they cone back with, but I
just think that we need to bridge that gap a little
cl oser together up there in that area. Now, then
after 90 days, 120 days or whatever the case is --

CHAI RPERSON M TTEN: It keeps getting
| onger when you tal k. Keep talking.

VI CE CHAI R HOOD: Well, because | know
howit is in communities. Sonetines it takes maybe
60 days to get a neeting together, but | can tell you

that when it cones back, then we will know that we
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have done all we can do with it, and then it's tine
for us. W have to deal with it. But that's where |
was fromoutset and that's where | still am Madam
Chair.

CHAI RPERSON M TTEN:  Thank you, M. Hood.

M. May?
COW SSI ONER MAY: | would like to

underscore what M. Hood has said and add, | guess,

my own interpretation on this. | went through all of

this informati on and sone of it two or three tines,
trying to figure out what of the provisions that are
included in this | anguage that | think would be
accept abl e and beneficial to the nei ghborhood, and I
have found in the end that very little of what's in
there, | think, is appropriate, given the current
state of the nei ghborhood, given the division within
t he nei ghborhood with regard to its potentia
benefits and potential costs.

And, you know, | think that there are a
couple of different ways that we can, in effect, send
this back to the nei ghborhood. One is to vote it
down outright, at this tine, and |l et the nei ghborhood
cone back with sonething that is nore suitable, but I
amalso willing to consider alternatives that woul d

give them one nore shot at the table and see if there
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is some way to cone to an agreenent on it.

| don't think that what we should be
doing is sinply seeking consensus in the community.
| don't think that's really what our task is or
knowi ng that, you know, what we're doing is the
popul ar deci sion. However, in circunmstances |ike
this when, in effect, we are so radically changing
the zoning of the area and so significantly
restricting what people can do on their own property,
| don't think that's something that we can do wi t hout
very substantial agreenment within the comunity.

And | think that if, you know, we had a

very broad consensus that this was what they want ed,

as has been the case, | understand, in previous tree
and sl ope overlays, | would feel alittle different.
But as it stands right now, | feel that there is

very little in the | anguage that is proposed that |
think is acceptable and woul d be beneficial to the
nei ghbor hood.

If it were done the right way, | nean, |
think that there are provisions of this that should
be enacted city-w de, because if tree preservation is
good in this neighborhood, why isn't it just as good
in a lot of other neighborhoods where they don't have

as many trees? It's a hard thing for ne to accept at
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this monment the way it is.
CHAI RPERSON M TTEN: Thank you, M. May.
M. Parsons?

COW SSI ONER PARSONS: Wl l, | guess if |
was in the community and listening to the |ast two
speakers, | wouldn't know what to do. Let ne back up
a mnute. 1In 1984, the conprehensive plan suggested
to this Conm ssion that it undertakes zoning
protection to the degree that we could to protect the
natural streamvalley parks of the city and we did
that 12 years ago.

That is, we established this zone for
t hat purpose, to deal with communities we had the
good tree canopy, the steep slopes and the adjacency
of the parks. So in this case, we have got four
parks, a community that is surrounded by those four
parks, and this community brought forward to us a
proposal to be included in this zone and it, at the
time that it was brought to us, had an ANC approval .

| believe that still exists, the vote admttedly
being 3 to 2, but we do have the Advisory

Nei ghbor hood Conmi ssion as a supporter in this at the
time of set down.

So what we're in the mddle of here is a

group of folks who live south of Soapstone Valley in
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five squares that want to be exenpted fromthis. |
think that's basically it. | don't sense that the
community north of Soapstone is wanting out, at this
point. So | guess | would reluctantly agree with M.
Hood, surprising as it may seem

VI CE CHAIR HOOD: Very surpri sing.

COMW SSI ONER PARSONS: But | am not sure
what instructions we're sending back. M. My says
he doesn't think the tree and sl ope overl ay
regul ation is proper, as | heard him but it seens to
me the only way we're going to have a community that
comes back to us is if the community decides to
elimnate sone of their nost val uable tree and sl ope
areas in this area, this city, these five squares who
want to be elim nated.

If that's what cones back to us, | don't
know where we go, but that's what we're asking for, |
think, is literally half of this. WIlIl, not half of
this, but alnost half of this would be elim nated,
and then the people who live there would say fine,
and we can do what we want to do.

The other instruction to the comunity,
maybe we don't give any instructions, just work it
out. But the other instruction to the community is

tweak it nmore as in drop the mninmm area down to
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2,000 square feet for lots. | mean, keep cranking it
down until people stop squawki ng, in other words. |
nmean, the current conpromse is 9,500. It started at
12.

So do we want to give them any
suggesti ons of what we want themto | ook at, and then
at the sane tinme, | think we need to tell them what
we're going to do in 90 days if they don't conme back,
because we still have this set down, essentially
prohi biting people fromgoing forward with
i mprovenents on their hones.

CHAI RPERSON M TTEN:  Well, it doesn't

prohi bit them They can cone for a speci al

exception.

COW SSI ONER PARSONS:  Yes.

CHAI RPERSON M TTEN:  Under the set down
rul e.

COW SSI ONER PARSONS: On the uncertainty
of it.

CHAI RPERSON M TTEN: Ri ght.

COW SSI ONER PARSONS: They are waiting,
| guess.

CHAI RPERSON M TTEN:  Yes.
COWM SSI ONER PARSONS:  Not prohi bi ting.

CHAI RPERSON M TTEN:  Ri ght.
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COMM SSI ONER PARSONS: Wi ting anxiously,

so | don't know that we could be specific or just say
work it out. | nmean, how | ong have we been working
on this case, six nonths?

CHAI RPERSON M TTEN: At | east.

COW SSI ONER PARSONS: And certainly,
pl enty of opportunity has been there for resolution
and it's not there. That's the problem their
frustration and ours, | guess. So if we sinply want
to say we'll give you 90 nore days to work it out.
Thank you for listening to ne talk out |[oud and cone
to the conclusion that naybe we'll just give it back
to them

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: But | don't think
any indication that we're thinking about dism ssing
this or if you can't work it out, we'll dismss it or
di sapprove it, | certainly don't want to be on that
side of this argunent, because this is the exact kind
of community that was contenplated in our regul ations
and the conprehensive plan.

CHAI RPERSON M TTEN: M. Hannahan? Thank
you, M. Parsons.

COW SSI ONER HANNAHAM  Thank you, Madam

Chairman. If | were to agree to turn it back to the
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community, | think it would be our responsibility to
gi ve sone additional guidance. | think all of us
have, you know, gone through this material quite
extensively and we probably have notions as to what
we are, you know, not happy wth.

| think that we should share that with
the community. | thought today we woul d have done a
sort of a markup, sort of down through the draft
that's before us and make our comments al ong the way,
and | think that woul d have provi ded sone general
gui dance. And then at the end of that period, we
coul d determ ne whether we think that we have enough
substance here to go forward and vote it up or down
or consider the ideas that have just been expressed
here to go back to the community. | nmean, | could
see it either way really.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER HANNAHAM  It's not certain
that we woul d get a product that would be agreeable
to everybody concerned regardless as to which way you
went .

CHAI RPERSON M TTEN: | think we're fairly
assured of that. Anything el se?

COW SSI ONER HANNAHAM  That's it for

now. Thanks.
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CHAI RPERSON M TTEN: | didn't want to cut

you off. Thank you, M. Hannaham | didn't expect
to be in the position of tal king about this.

t hought we would be in the node of doing the markup
that M. Hannaham suggested. Here is the concern
that | have about sending it back to the community.

When we send things back to the comunity
to work out, those are typically BZA cases where
there are adverse inpacts that need to be mtigated,
and there really is a conprom se process that is
appropriate to be conducted in that context.

In this context, and there is another
ci rcunstance where it is appropriate to turn
sonet hi ng back either to the comunity, the
applicant, Ofice Planning, when we don't have enough
information to nake a decision, which | would put, at
| east for nyself earlier in this neeting, 5401
Western Avenue wanted sone additional information.

We have a lot of information in the
record and | don't hear anyone saying that they don't
understand the tree and sl ope overlay. They m ght
not think that it will be effective, and we tal ked
about the fact that we will revisit the tenplate. |
nean, | think all of us agree the tenpl ate needs

work. But the thing that | am hearing that's giving
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us disconfort is the community doesn't agree. They
don't want the same things.

It's not that we don't understand their
notivations, we don't understand what is being
proposed, and | think that's a significant
di fference, because if we send this back to the
community for themto conprom se, then we're asking
themto do our job for us. W are abdicating our
responsibility for decision making once we are
informed to them and | don't think that's a proper
nmessage to send to this community, and it's going to
set up the expectation in other communities that when
they don't agree, when there is a division, that they
wi |l have the expectation that the Zoni ng Comm ssion
will turn it back to themfor a conprom se.

And | just don't think that is proper
under the circunstances, because | don't think we're
lacking in information. | think we could nake a
decision. W're just unconfortable making a
decision. | amprepared to nake a deci sion today
knowi ng, as | have heard already in various foruns,
that there are going to be people who will vehenently
di sagr ee.

| have to say that | agree with M.

Parsons that if the ultinate nessage, and | actually
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woul d |i ke people to put sonmething on the record
related to this today, | nean, if the consensus is to
send it back for 90 to work towards sonething, | wll
go along with that despite ny resistance just because
it's a way to nove forward.

But what | want to know fromny fellow
conmmi ssioners today is at the end of that tine
period, if there is not a consensus, if it doesn't
change on jot fromwhere it is today, if there is a
t hought that we woul d contenpl ate dism ssal, | want
to know if that's what people have in their m nd
today. And | would, before you answer the question,
rem nd you that not only does the conprehensive plan
dictate that we creative a tree and sl ope overl ay,
but that we consider putting one in place in Forest
Hlls, and that both the ANC and the O fice of
Planning to whomwe're required to give great weight
have voted to support the Tree and Sl ope Overlay in
Forest Hills.

And | also agree with M. Hannahamt hat,
you know, we shouldn't turn it back to the community
wi t hout sone kind of substantive discussion in here
t oday about what we expect themto cone back to us
with, because if the only thing we can say is make us

feel better about the decision, then it's not fair to
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put that burden on the community.

VI CE CHAIR HOOD: | think, Madam Chair,
you are asking for sonething that | don't think is
fair. You are asking for us to nmake a decision on
what we are going to do regardless of howit cones
back, and | don't think that's appropriate or is
fair.

The direction that we want to send them
for exanple, what is it, Howard, the university
somewhere, they wanted to be excluded or whoever it
is, but anyway, | think the issue is we know wi thin
oursel ves, we hear about Forest Hills Ctizens
Associ ati on and what they have done and all this, but
| think to be fair we need to nmake sure that we know
wi thin ourselves that that issue has been resolved to
the satisfaction of ourselves, not to the conmunity,
because they probably won't come to an agreenent.

They are not going to agree.

| nmean, | have done community worKk.
know how that works. | amnot sitting here raising
fal se hopes. | amnot sitting here expecting for it

to come back that they have reached a consensus. |
don't understand how the five of us sat up here and
all of us seemto be attending different neetings,

because what | heard was totally different from your
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| ast comments, Madam Chair

| think that what we are asking for is to
send it back to the community with some gui dance. |
mean, that is what | said in ny first statenment, and
hopefully get --

CHAl RPERSON M TTEN:.  But what woul d t hat
gui dance be?

VI CE CHAIR HOOD: The gui dance woul d be,
hopefully, to bridge the gap. They are so far apart,
away on all the issues, whether to be included or not
i ncluded. Sonme people don't want to be included
because of the, what is it, 9,500 square feet, those
issue. Tried to bridge the gap and cone to sone
consensus in M. Bardine's letter, | think that's a
start, ANC-3F. That's a start, but also be inclusive
and nmake sure that we get as many peopl e as possible.

Can you do it? No.

Everybody is not going to participate,
but when we get ready to nmake the decisions, then we
will know. | will know personally that | have done
all I can to make sure that everyone had at |east an
opportune tine to participate. Now, | would like to
hear from O fice of Planning if they think it's
doabl e.

O fice of Planning, who has been out
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there, they may not think it's doable. | would just
like to know fromOP if they think it's doable. Are
we asking for something where we're just totally
going in the wong road as far as sitting in the
back, because if we nove with it today, Madam Chair,
I would say | will be voting against it.

Thr ough you, Madam Chair, to the Ofice
of Pl anni ng?

CHAI RPERSON M TTEN:  Certainly, weigh in
here.

M5. MCCARTHY: As you know, the Ofice of
Pl anni ng has been a strong supporter of negotiation
and nmedi ati on as an approach to resol ving di sputes,
but | feel like the Ofice of Planning has tried in
this case, neeting with the various partici pants,
trying to find sone m ddl e ground.

As | read those letters this weekend, you
know, sonme people were objecting to the side yard
requi renents, sone to the tree size requirenents,
sone to the setback fromthe front requirenents, sone
to the mninumlot size, sone to which individual |ot
shoul d be incl uded.

| can't say that | felt in |looking at the
di versity of opinion |like there was a place | could

easily reach to and say okay, | see the outlines of
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some conprom se here. | think we could just get

everybody in the roomand see if we could get them

t oget her.

So would we be optimstic that we could
arrive at a consensus? | don't think so. Wuld we
be willing to do that if the Conm ssion would |ike us

to and see if we can find sonmething? Certainly.

VICE CHAIR HOOD: Wwell, let nme ask you
this, Ms. McCarthy. | amnot |ooking for ful
consensus where everybody agrees. That will never

happen, not just with this case, but with a whole | ot
of other things that go on around here. But | am
just saying do you think that nmaybe that there are
some issues, you know, pressing that maybe there is
some room where the people nmay agree with sonme of
t hose issues?

And again, | am going back to what the
Chair said about doing our jobs. | amperfectly able
to do the job at hand, but | think it just shows that
we have sone conpassi on about those fol ks who nmade an
i nvestnment in that nei ghborhood. That's just where |
am Do you think it's a chance that sonme of the gap
coul d be cl osed, not necessarily a consensus?

CHAI RPERSON M TTEN: Before you answer

the question, could | just add to it, M. Hood? You
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will get your question answered. | just want to add
toit.

VICE CHAIR HOOD: You're going to mx mne
up i f you add sonet hi ng.

CHAI RPERSON M TTEN: | amnot going to
mx it up. | think what is at the core of it is the
community, certain segnments of the comunity have
asked for this to be returned to them So if in
evaluating the tenor in the community, the sentinent
in the conmunity, are those people who are asking for
it to be returned seeking consensus or is there sone
ot her agenda?

So in getting to M. Hood's question, you
know, can there be novenent? | think part of that is
eval uating what is the nature of the request for
returning this to the community? 1Is it that they
have a sincere desire to conpronmise or is it that
this is a nechanismfor getting rid of the overl ay,
if you can answer that?

And, M. Hood, if | stepped on your
guestion in any way --

VI CE CHAIR HOOD: Actually, you actually
phrased it better than | would. Thank you.

CHAI RPERSON M TTEN: Wl l, that's very

generous of you, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74
VI CE CHAI R HOOD: Thank you.

CHAI RPERSON M TTEN:  And can you turn on
your m ke?

M5. MCCARTHY: | think it would be very
hard to know what people's intentions are when they
asked for that, because |I think the answer to the
guestion is there is probably a broad range even
within those that are asking for it to be renanded.
| believe, if nmenory serves us correctly, we were
thinking this case was set down in April of |ast
year.

CHAI RPERSON M TTEN: That's right, Apri
19th or something like that.

MS. MCCARTHY: So it has been since
February or March of | ast year or, | guess, nuch
earlier than that was when we first nmet with people
fromthe ANC who were interested and advi sed them
about what the other tree and sl ope overlays do. And
I was thinking ironically about what we said very
strongly in that first neeting was that it was
extrenely inportant to have a real consensus of
opi ni on behind the overlay, because that was going to
be a key issue when the Conm ssion was consi dering
it.

I think that there were sone issues that
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were raised in the subm ssions that dealt with things
| i ke what do you do when you are trying to get an
average |l ot size or an average setback in the front,
and you have a block that's very narrow and you nay
have one or two outlyers, reconsider sone of the
issues wWith regard to the side yard flexibility and
exactly how to do that.

So I think there are probably sone of
those issues that we could nmake sone progress on, but
| think fundanentally, as | read the subm ssions, it
seens |ike the key difference of opinion is over
whet her or not there should be any regul ation that
i npacts people's ability to decide how to deal with
their property or at least that's a fundanental core
of focus, and that one | don't see us being able to
do anyt hing about, but, you know, naybe that's where
you get back to the Conmm ssion at sonme point, as they
have done in the other tree and sl ope overl ays, nakes
a deci si on about how they want to go on that
particul ar i ssue and go on.

But | think an answer to your question,
are there sone areas of progress? Yes, | think there
are sone. | amnot sure that those are the key areas
of difference, but | think there are sone that we

coul d work on.
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VICE CHAIR HOOD: Well, hearing that from

the Ofice of Planning, | would be reluctant to nove
forward on it, but if the majority, it seens |ike
it's three, that want to, we mght as well go ahead
and work it up. | just think that we haven't given
t hat | ast chance.

But let me just say this while | have the
m ke. This Comm ssion has done sonething in the
past. Since last April, there is another case that
has been out here for two and a half, three years.

We didn't have a problemw th that |ingering on, and
while it's a totally different case, | just want to

nmake sure that we know we take our time with things,
and obviously I don't see why we can't take just as

much time with this as we did wth the other case

t hat we had previously.

But if we want to mark it up, fromwhat I
have heard fromthe O fice of Planning, it goes back
to M. Parson's point, you know. | hate to admt
that | amagreeing with what he was saying, is that
if it's just going to wait 90 days, then we m ght as
well just mark it up today and deal with it, because
| don't want to cone back in 90 days and everybody is
saying well, here we are in the sane situation.

CHAI RPERSON M TTEN: M. May?
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COWM SSI ONER MAY: Well, if the consensus

is to address this today, | am perfectly confortable
doing that. The difficulty |I have is that I want to
be able to vote for tree and sl ope provision of sone
sort, and I am doubtful that we could mark this up in
such a way that | could vote for it today.

| am also, frankly, not very optimstic
that in 90 days, the issues that | have wth the
provi sions the way they are witten are going to be

addressed in such a way that | could vote for it

t hen.
CHAI RPERSON M TTEN:  May | ?
COW SSI ONER MAY: Anything is possible,
but I amnot terrifically optimstic. | have to say

that the biggest issue, you know, side yards and even
the, you know, average setback requirenents, | don't
think that those are the heart of the disagreenent.
| think that there is sone, you know, genera
refinenment that may be necessary in those areas, and
I would have no difficulty crafting sone conproni se
or accepting some |anguage as it is in those types of
ar eas.

| think that the real issue here has to
do with the limts on what trees can be cut and how

t hat shoul d be addressed, and | guess one of the
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fundanmental flaws | have with the current |anguage,
and this is true of the existing tree and sl ope
overlay | anguage in the zoning regul ations, is that
there is no provision for planting new trees as an
alternative, and that is sonething that I saw as a
key ingredient in sone of the regulations that we saw
fromother cities.

They had those provisions in there, and
it relies too nuch on or we are with these
regul ations relying too nmuch either on the BZA or on
code enforcenment or on basically neighbors, you know,
sneaking out in the mddle of the night, neasuring
the circunference of trees that have been cut down.

| nmean, that's not the sort of
environment that we want to create. W want to have
a nechanismthat is, to the greatest extent possible,
manageabl e by the people who |live there, and so that
if they need to take a tree down for sone reason or
another, even if it is healthy, that there is sone
mechanismfor themto do it and there is sone way to
make up for the | oss of canopy.

Now, | know that a new tree is not
equivalent to an old tree when it cones to, you know,
the contribution to the canopy, but, you know, a

great nunber of the trees that are planted there
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ri ght now were planted subsequent to other houses
being built or expanded and those are relatively new
trees and you need new trees, as well as old trees
and that's what makes it survive in the | ong run.

| think that what we want to do is create
an environnent where we have a self rejuvenating
forest, if you will, around the hones in that area,
and | do think that's just as inportant in other
areas as it is here, but I don't think that's what
we're getting in these regulations, and that's why I
have such difficulty with it, and that is ny preanble
to any further markup of the task, if you will.

CHAI RPERSON M TTEN: Let ne just ask you,
what you articulated just now is that your
fundanental problemis wth the tenplate, and we have
agreed, because just as we have done with sone of the
ot her overlays that we have w thout getting down on
whi ch ones, when we find that we are having a probl em
with the tenplate, we revisit that, and we have
agreed to do that. And we agreed that we woul d not
change the tenplate provisions as it applied to the
Forest Hills Tree and Sl ope Overlays as part of this
exercise. That is what we agreed when we started
del i berati ng.

So | guess what | need to ask just so |
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under stand your position is can you live wth that
construct, which is that we | eave the tenplate
provi sions alone and in very short order take them up
or you say look, | just can't vote for that if we
don't deal with the tenplate provisions, because if
that is what it takes, if we need to take the
tenplate up now, then that is what we should do if
you can't wait six nonths to do it. W are just
trying to break this into two pieces.

COW SSI ONER MAY:  Well, | recall the
di scussion relating to the tenplate and, | nean, one
of the things that we could conme back with instead of
putting it back out to the community for 60 or 90
days is put it back out to the Ofice of Planning or
whoever woul d work to devel op a revised tenpl ate.

And if we could actually see where that
m ght head and get sonme sense, even what the, you
know, Comm ssion thinks in terns of the right
direction, then | would be nmuch nore confortable
approving sonething like this, know ng that there
wi |l be another vehicle for addressing this in the
long term another way to sort of solve the
fundanmental problenms | have with this right now

CHAI RPERSON M TTEN: Ckay. | would |ike

to make a suggestion just as this conversati on goes

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

on as one alternative approach that we coul d take,
and, M. Bergstein, correct nme if | say anything that
is incorrect.

If we were to do what you just suggested
and as we are all going to do, we are going to
provide the Ofice of Planning as part of what we
t hought was going to be a | ater exercise about the
tenpl ate, give them sone input about what our
concerns are, as well as all the issues that have
been raised in the context of this case, we could ask
t hem okay, we want to nove the tenpl ate di scussion
up as part of this.

In the neantime, not unlike what we did
with the proposed action is we could, instead of
taking final action, could we, M. Bergstein, in
essence, based on the input that we got through the
comment period, in essence, do another proposed
action to the extent that we wanted to nake sone
accommodations for the things that we heard? Because
there certainly are things that | would be anenabl e
tothat | think will actually ease sone of the
restrictions, that | think there is even consensus
about, and then publish that again, so that is
becones the new set down and we don't | ose that, but

we don't take a final action and we have an
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opportunity to take up the tenplate early, as opposed
to six nmonths from now.

So we make progress on the specific
provi sions of the Forest Hills Tree and Sl ope Overl ay
and nove the tenplate up, so that at the end of the
day when we take final action, it will be everything
that we want it to be, tenplate and the specifics for
t hi s nei ghbor hood?

COW SSI ONER MAY: | woul d be very happy
with that sort of an approach so long as it can be
affected in sone tinely fashion. | would hate to
make the whole thing drag out for another six nonths
as a result of that.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER MAY:  Up or down.

CHAI RPERSON M TTEN: M. Parsons?

COW SSI ONER PARSONS: | woul d be very
di spl eased with that.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS:  Thi s Conm ssi on
spent an equal anmpount of tine establishing a tree and
sl ope overlay that has existed for 12 years, has been
pl aced on two communities, no conplaints, no people
living in these conmunities com ng forward sayi ng

this is wong. So we now have one conm ssi oner who
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doesn't like it, and we are either going to vote on
that and get by it or | just cannot believe that the
five of us are going to say yes, let's stop. There
is sonething wong with this, because we really don't
know what's wong with it.

The only thing that M. My has
identified is that this tree and sl ope does not
provide for replacing trees if they are cut down.
Well, certainly the BZA woul d inpose that in the
course of a proceeding on a specific case. So |
really amtroubl ed by opening this up again without a
formal vote of the Conm ssion, which has nothing to
do with today's issue before us. So | amvery
troubl ed by the dial ogue we just had.

VI CE CHAIR HOOD: Madam Chair, | thought
that when we first started | ooking at this, because
everyt hing kind of pointed back towards what was
previously done with the overlays, tenplate so to
speak, that that was going to happen, and | can tel
you that if we deal with this, | agree with
Commi ssi oner May, so, M. Parsons, you can say two
conmi ssi oners.

| thought you were tal king about the ANC
commi ssioner first, but | assune you are talking

about us. | thought that that was an agreenent that
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we were going to deal with, the tenplate, but | think
if we deal with Forest Hills first, I will use the
term nol ogy as hustling backwards.

| think we are putting the cart before
the horse. | think we need to deal with the source,
and that's the tenplate as we have nanmed it. | like
your suggestion, Madam Chair, and if it calls for a
vote of the Conmm ssion, we need to do that. Let ne
just ask a question about the ANC-3F s piece, and it
was referred that they took another vote and they
were in support, 6 to 1, but as | read the
resolution, | read sonmething different.

Maybe | stand to be corrected. | just
need sone clarification on it exactly, because it
seens as though the conm ssioners in the single
menber district area who have, | think, it was 96
percent of the honmeowners in that proposed overl ay
were the ones who opposed it, and that gives ne
further pause and caution, because guess what? |If ny
constituents and | am not included, then | don't have
any problens in voting for sonething.

But if | amincluded, and the people who
are nost affected and the ones who are going to be
affected are the ones who are backing away fromit,

then I know we have to give the ANC great wei ght by
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l aw, but we also want to make sure we're fair to the
folks who this is going to be about.

| can always vote on sonething that | am
not affected to, because it doesn't bother nme, but as
| amreading this and goi ng through this vol um nous
material, | see different things that are actually
confusing nme, because | see where in the resol ution
it says that two comm ssioners, | believe, who have
the mpjority of the residence who will be in this
overlay are opposed to it, but I stand to be
corrected, reassess the way | amreading that.

COW SSI ONER PARSONS: Where do you read
that? |'msorry.

CHAI RPERSON M TTEN:. Wl I, first of all,
say the date of what you are reading, M. Hood.

VICE CHAIR HOOD: | guess | amreading
old material, but it won't be the first tine.
February 11, 2003, and | am conparing that with
sonmething that | have here. The last date is Cctober
2, 2002, and that is from WatKkins.

COW SSI ONER PARSONS:  All right. |1
think --

VI CE CHAIR HOOD: Forcing of neighbors
for responsible preservation.

COW SSI ONER PARSONS:  But isn't it the
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case that the ANC nenbershi p has changed over that
period of time?

VI CE CHAIR HOOD: They had a
redistricting. They did a redistricting and that
went into effect when? Maybe that had sonething to
do withit. | amnot sure.

CHAI RPERSON M TTEN: | think I can
clarify this for you. The original vote of the ANC
was to support to the tree and sl ope overlay. Prior
to this, our taking proposed action and the comrent
period, there were two comm ssioners who were opposed
to the overlay, and | believe that those two
commi ssi oners, single nmenber districts, conprised al
or nost of the area that was proposed to be included
in the tree and sl ope overl ay.

VI CE CHAIR HOOD: Right, right.

CHAI RPERSON M TTEN: Ckay. And then now,
t here has been an election at the ANC. One of the
fell ows who voted in opposition did not run. The
ot her fell ow who voted in opposition ran and was
reelected. Now, this February 11, 2003 piece from
the ANC-3F, the resolution was adopted six to one and
there are two aspects to it.

One is that they voted in favor of the

anmendnents that are proposed that are attached, and
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then that it's recommended that we adopt the anmended
overlay. So that's what is the latest thing before
us, but that's the background.

VICE CHAIR HOOD: Yes, and that's what |
was wondering. So actually what the ANC Conm ssion
approved, and it goes back to a conment that M.
Parsons made, was that they voted in support. They
didn't vote in support of what we have out in front.

They voted in support of their recommendations
i ncl uded wit hout preservation.

CHAI RPERSON M TTEN:  Yes.

COMW SSI ONER PARSONS: Oh, yes, sure.

CHAI RPERSON M TTEN:  Ckay.

VICE CHAIR HOOD: It wasn't clear. |
canme over as though they voted with what we had out
there, and fromlooking at this letter fromMm.

Bardi ne, the secretary, they have a wealth of
changes.

COW SSI ONER PARSONS:  |I'msorry. Al |
meant to inply is that when they brought it to us,
they were in favor of it. Even though it was 3 to 2,
t he ANC had voted. That's what | neant.

CHAI RPERSON M TTEN: Let ne --

COW SSI ONER MAY: The |l ast vote was 6 to

1, | think, but --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88
CHAI RPERSON M TTEN: He i s tal ki ng about

the --

COW SSI ONER PARSONS: That's this year.

COW SSI ONER MAY:  Ri ght .

COW SSI ONER PARSONS: That's this year.

| was tal king about | ast year.

COW SSI ONER MAY:  Ri ght.

VICE CHAIR HOOD: But again, it brings ne
pause when | |look at this map that was given to us,
and I know it's probably old now, and | see that npst
of the people it affected were two conm Ssioners
involved with tree and sl ope overlay. |If |I am over
here at 3F06, according to this map, | have no
problems with ny constituents all voting, you know,
because I am not the one who is being affected, and
that is just where | amw th that.

CHAI RPERSON M TTEN: But not w t hstandi ng
that we are required to give the ANC great weight.

VICE CHAIR HOOD: |'m giving them great
weight, and | will be able to do what the ANC s new
| aw says, is tell themwhy |I had an issue with that,
but | understand. The ANC, great weight, the Ofice
of Planning, great weight, I amwell aware of that,
wel | aware. Anyway, that was ny comrent. Thank you.

CHAI RPERSON M TTEN: | did want to nake a
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comment, M. Parsons, and | don't think that | have
ever expressed otherwi se, | have problens with the
tenplate, too, and I amsorry that upsets you

COW SSI ONER MAY:  Three conm ssioners
now?

CHAl RPERSON M TTEN:  Yes, and, | nean, |
amconmitted to revisiting the tenpl ate regardl ess of
what happens in Forest Hills.

COW SSI ONER PARSONS: Wl |, of course,
what | am hoping, | agreed to revisit the tenpl ate,
that you will be persuaded when it's finally
expl ai ned to you, because there has been no
expl anation of it to you.

CHAI RPERSON M TTEN:  This is true.

COW SSI ONER PARSONS: Hey, these guys
ki nd of knew what they were doing when then did this
and it works.

CHAI RPERSON M TTEN:. We will have to
reserve judgnment there.

COW SSI ONER PARSONS:  So | just neant
the inpression to the community fromthe dial ogue
that was going on is boy, this thing is really
screwed up.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER PARSONS: It just doesn't
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work. Yes, we need to revisit it and retool it and
then we'll get back to Forest Hlls and tell them how
good it is now, and they might like it better and I
don't think that wll be the conclusion. And what
signal does that send to other communities in the
city that | amaware of? Palisades is going to nmake
a petition to us to be included in this.

So things are going on that that kind of
a signal is not helpful. People want to be in this
area, under this overlay zone, and it's just the
wong signal. It's as though this Comm ssion doesn't
care about trees and that is a headline. That's not
what people read in the story, but | just can't
bel i eve what's goi ng on here today.

CHAI RPERSON M TTEN: M. Parsons, | think
that what | have expressed or what | have attenpted
to express as it relates to the tenplate is as | read
it and as | read the conments from people in the
community, that there are problens wth the tenplate
and the tenplate can be inproved, | believe, and as
with all proposals to the Conmi ssion, there is a
heari ng process that goes on, and whatever our
initial inpressions may be, the hearing process is
about gaining informati on and becom ng educat ed.

And it may be the case that it will be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

91

just as you say, that we will all becone educated and
we w il enbrace the tenplate and not want to change
anyt hi ng, but we haven't done that. W haven't gone
t hrough that process yet. So | think the nessage
that we're sending right nowis that we have concerns
about the tenpl ate.

We don't know how that's all going to be
resol ved, but we want it to be resolved. W want to
have either confidence in the tenplate as it exists
or we want to change the tenpl ate.

COW SSI ONER PARSONS: Ckay. There is a
di fference between we have problens with the tenplate
than we want to revisit it and see if it's working.
That's two different things.

CHAI RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS:  And that is where
| thought we were, we would go back to the
communities that were living under these, we ought to
call themregulations rather than a tenplate, so
we' re not m sunder st ood.

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER PARSONS:  And have the
Ofice of Planning go and talk to those communities
and see if there is another approach that needs to be

t aken.
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CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: As opposed to boy,
we really got problens with this thing and we're
going to fix it.

CHAI RPERSON M TTEN: Al right

COW SSI ONER PARSONS: Wi ch | disagree
with, but I amwlling to revisit a 12 year-old
regulation to see if it's working.

CHAI RPERSON M TTEN:  Then | think you are
as open-m nded as we are.

COW SSI ONER PARSONS: Wbul d you like to
hear nore on this issue?

VICE CHAIR HOOD: | don't think we were
tal ki ng about going to those existing overl ays.
don't think that's what we're tal king about.

CHAI RPERSON M TTEN: Wl |, that would be
the reason. | nean, if the tenplate needs to be
changed though, then, I nmean, you would --

VICE CHAIR HOOD: No, but | am saying he
is saying go back. So you are saying we woul d need
to go back to those nei ghborhoods and --

COW SSI ONER PARSONS: Wl I, certainly,

t hey have got an overl ay.
CHAI RPERSON M TTEN:. I f you change

sonmet hing --
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COMM SSI ONER PARSONS: |If they ask for it

and we grant it, then on their properties for eight
to 10 years, howis it working, folks?

CHAI RPERSON M TTEN:  Ckay.

VICE CHAIR HOOD: Well, maybe | am not up
on what I'mthinking. | amthinking sonmething. |
t hought that would be an act we would | ook at. There
IS sone generic --

CHAI RPERSON M TTEN: | amjust going to
ask that we keep the chatter down in the audience,
pl ease.

VICE CHAIR HOOD: [|I'msorry, they are
hel ping. Are there sone generic regul ations?
mean, we keep tal king about the tenplate. Wen
| ook at the tenplate, I am | ooking at sonething
that's gone and supposed to go by, and then | go
ahead into each area, and then | put the plug in when
I need the plug in for that specific area.

CHAI RPERSON M TTEN: Ri ght.

VICE CHAIR HOOD: So that's kind of where
I was. The tenplate that applies in one nei ghborhood
may not apply. | nean, the specifics fromthe
tenpl ate may apply in one nei ghborhood, may not apply
t o anot her one.

COW SSI ONER PARSONS: R ght .
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CHAlI RPERSON M TTEN:  Ri ght.

VICE CHAIR HOOD: So that's where | am

COW SSI ONER PARSONS: But they are al
measuring trees the sane way. They are al
conputing. It's lot size and those kinds of
speci fics that are changed.

VICE CHAIR HOOD: Right, | understand
t hat .

COMM SSI ONER PARSONS: It's not the
mechanics of it, as | recall

VI CE CHAIR HOOD: But why are we not
dealing with it fromthis point on, and this is an
overlay that's in front of us? Wy don't we deal
with it fromthis point on, because things change?
If it's working in Wesley Heights or in other places,
| eave it al one.

CHAI RPERSON M TTEN:  Ckay.

VI CE CHAIR HOOD: They obvi ously haven't
had any problens fromwhat | am hearing.

COMW SSI ONER PARSONS: Wl 1, as |
understand M. May, he has basic problenms with the
concepts that are in the way this is nmeasured and
mechani zed, and what about trees and | ack of
repl acenent? Wiy can't people cut down trees? | am

not sure |I'mcapturing, but | really don't want to
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continue this debate, because it's really annoying to

send this signal to the city. Let's do it in a

steadi ed way and not throw around personal opinions.
It's wong.

CHAI RPERSON M TTEN: Ckay. M. Hood, did
you want to say somet hi ng?

VICE CHAIR HOOD: Yes, | was just going
to say that M. Parsons, since he had the opportunity
to actually have nore tinme on this Conmm ssion than
the rest of us, we're not saying anything negative
towards the future conm ssioners, | nean, the past
Conmmi ssi on, because | worked with a nunber of them
and | definitely have a | ot of respect for them But
| al so have be inforned and educated nyself, so
that's kind of where | am

COW SSI ONER PARSONS: Wl |, you know, ny
busi ness is hugging trees, so thank you for bearing
with ne.

CHAI RPERSON M TTEN: Ckay. So here we
are and we have to decide how we're going to go
forward, and | had suggested that perhaps one way to
go forward is we can either just ask the Ofice of
Pl anni ng, as was suggested, to address sone of our
nore fundamental problenms, sone of the other problens

t hat have been expressed with the tenplate or the
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tenplate as it applies to Forest HIls and give sone
tinme for that.

And then we can either do as M. Hood had
suggested, which is at the sanme tine return the rest
of this to the comunity for their additional, you
know, debate and hopeful conpronm se. That is one
approach, which would --

VICE CHAIR HOOD: | would like to take
that off the table.

CHAI RPERSON M TTEN:  Ckay.

VI CE CHAIR HOOD: After what | heard from
the O fice of Planning.

CHAI RPERSON M TTEN:  Ckay.

VICE CHAIR HOOD: And only what | heard
fromthe Ofice of Planning, | would like to take it
off the table, because they were out there with the
negotiations. | wasn't. They were privy to what
t hi ngs were goi ng on.

CHAI RPERSON M TTEN:  Ckay.

VICE CHAIR HOOD: So | will take that off
t he table.

CHAI RPERSON M TTEN:. Ckay. So | w |
begin again. W could ask the O fice of Planning to
take up whatever issues any of us might have with the

tenplate either for a potential change or for us to
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understand better how the tenplate works and to

exam ne those nei ghborhoods where the tree and sl ope
provisions are currently in place, and understand how
that is working, how effective that is, whether it's
an easy process, a difficult process and so forth.

And then we can either |eave our proposed
action in place as it is or we can anend it today.
Well, let me just nmake sure that M. Bergstein agrees
wth nme. Can we anend our proposed action today and
not take final action, basically just readjust what
is the set down | anguage and conti nue on?

MR. BERGSTEIN. Wth the intent of
publishing it for another period of conment?

CHAI RPERSON M TTEN. O is there that or
yes, | guess so.

MR, BERGSTEIN. The only reason you woul d
anmend the |l anguage is to publish it again for another
period of witten conment.

CHAI RPERSON M TTEN: Ckay. So maybe t hat
is premature, at this point, if we're going to get
additional input fromthe Ofice of Planning in order
to perhaps nmake additional changes that woul d invol ve
the tenpl ate provisions, which we had taken off the
table, at this point.

| take it you' re recommendi ng agai nst
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that, M. Bergstein?

MR. BERGSTEIN. If your focus is going to
be on the tenplate, then there's really two things
going on. You would have a proceeding to anmend the
tenpl ate, and then you would anend this particul ar
proceedi ng accordi ngly.

CHAI RPERSON M TTEN:  Yes.

MR, BERGSTEIN. So you have two things
goi ng on.

CHAI RPERSON M TTEN:  Ckay.

MR. BERGSTEIN. So first, at this point,
you're not setting down anything with respect to that
first issue. You want to see what cones up

CHAI RPERSON M TTEN:  Ckay.

MR. BERGSTEIN. So it's premature to do
anything with this proceeding until you see whether
or not you even are interested in setting down any
anmendnent to the tenplate. So at this point, if you
believe it's worthwhile to see how the tenpl ate
evolves in terns of a possible set down, then you
woul d do nothing today and wait to see what OP cones
up wth.

If OP comes up with an interesting
anmendnent to the tenplate and you think it's

worthwhil e setting that down, then you would al so
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nmodi fy this proposed action consistent with that, but
you will still need to have a hearing on the tenplate
issue. So, in essence, this would be held in
abeyance until you're through with the tenpl ate

heari ng.

CHAI RPERSON M TTEN:  Ckay.

MR. BERGSTEIN: Because it would be
premature to do anything until you know if you're
going to nmake a change to the tenpl ate.

CHAI RPERSON M TTEN: Ckay. Let ne just
ask you one other thing, which is as it relates to
the Forest Hills Tree and Sl ope Overlay. No one was
constrained. The public, the ANC, Ofice of
Pl anni ng, no one was constrai ned from comenting on
the tenplate so far. W put a constraint on
oursel ves that the Conmm ssion was not going to
address the tenplate until later, but there is lots
of comment.

So | guess | would just ask do we have to
have anot her hearing on the tenplate or can we j ust
now deci de okay, we're going